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Note :~ Answers may be written either in English or in
Hindi; but the same medium should be used
throughout the paper.

Answer any Five questions.
All questions carry equal marks.
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1. "(a) When a suit has been Decreed against a minor
who is duly represented by a Guardian, the said_
decree is binding on him as much as on an adult
whether the said decree will operate as Res-
judicata against the said minor in subsequent’

- proceedings. Explain and decide the same with
the help of the statutory provision of order XXXII
of the Code of Civil Procedure, 1908. (10)
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(b) One suit was filed by the appellant in 1986 for the
confirmation of possession’ and permanent
injunction restraining the original owner from
dispossessing him and from creating 3rd party
interest in the suit property with a liberty to file
another suit for getting Regd. deed in his favour
by the said original owner on ihe basis of the
Agreement to sell dated : 11.2.1986 alongwith the
Receipt of payment of 45,000 out of total sale
‘consideration of Rs. 46,000/- by the issued/
Executed by the said original owaer. That, during
the pendency of the said suit, in order defeat the
legitimate right of the Appellant in the suit property,
the said original owner Executed a Regd deed in
favour of the 3rd party namely USHA RANI
BANIK. That the Appellant filed another suit for
specific performance of the Agreement to sell and
for the execution of proper sale deed in respect
of the suit property. After the filling of the First
suit of 1985. However, He also filed a suit for
cancellation of sale deed against the 3rd party,
which was decreed in his favour by the concerned’
court of law and finally affirmed by the Highcourt
in the second appeal. Thereafte.r, a2 Review
application was filed by the original owner and
the same was allowed by the High Court with an
observation that the suit for specific performance
of the Agreement to sell in respect of the suit
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property is hit by 0.2R-2 of Code of Civil
Procedure, 1908 as no icave was obtaincd by the
appellant in the First suit. Decide and explain the
same in the light of the case law titled as Haridas
Vrs Smt. USHA RANI] BANIK 2006(3) SCALE
287. . (10)
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(a) Where in a suit for specific performance an issue

arises — whether the plaiatiff is an agriculturist or
not, would the civil court have the jurisdiction to
decide the issue or the civil court would have to
safer the issue, under section 85A of the tenancy
Act, to the Authority constituted: under the said
Act. Discuss and decide the same with the help
of the relevant/Appropriate statutory provision of
the code of Civil procedure supported by the

- relevant judicial precedents. (10
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(b) The su1t having been instituted by one of the partner

of the dissolved firm, the mere spemfcatlon of
the capacity in which the suit was filed, could not
change the character .of the suit. Discuss and
explain the same alongwith the guiding principles
which should be kept in mind by the court of civil
judicature while dispossing off the Application
Under Order VI Rule 17 of Code of Civil
Procedure, 1908. . (10)
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3. (a) The General rule is that an appellate court should
decide an appeal on the evidence led by the parties
to the lis before the court of First instance (trial
court) and should not admit additional evidence
for the purpose of disposal of the appeal. Explain
the same with the help of the relevant statutory
provisions and the case laws. h - (10)

(b) The legislative intent is clear as it never wanted
second appeal to become a “THIRD TRIAL ON
FACTS™ or one mere dice in the gamble”. Discuss
and explain.the same with the help of the Relevant
statutory provisions of the Code of Civil Procedure,
1908 supported by some judicial precedents.
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Where two cross suit are instituted by two parties,
one for the nullity of marr'iage and the other for
dissolution of marriage, the suit relating to nulility
of marriage should be tried first. Give your advice
supported by the relevant statutory provisions of

law. " (10)

o~

{b) The words'r “Might” and “ought” -used in the

Explanation IV to section [l have the wider
amplitude and the Parties to the suit must raise all
the conceivable pleas in the former suit to same
the party from being vexed again on the same
cause of action. Discuss and explain the same in

the light of the refevant case laws.  (10)
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5. (a) What do you mean by the Phrase “Triable Issues”.
Explain the same with the help of the relevant
statutory provisions and the settled case laws.

- (10)

(b) One Sanjay Rathi, the Respondent, filed an election
petition U/section 100 of Representation of the
people set against the person namely Devinder
and two others for setting aside his (Devinder)
election. The proceedings commenced at Kotah
and offer some Hearings, the tribunal made an
order on 11.12.2010 that the subsequent sittings
would at Udaipur from [6th to 21st March 2010.
Later on instead of 16t1_1, the dates were re-fixed
for 17th to 21th March, 2010 as there was a public
Holiday on 16/3/2010 and. the same was duly
notified to both the parties. On 17th, the appellant
did not appear nor his counsel and the tribunal
proceeded Exparte after waiting till 1:45 p.m,
However, on 20th one of the counsel out three
namely Sh. Atul Sharma appeared on behalf of
the Appellant but he was not allowed to take part
in any of the proceedings. What will be your advice
to the Aggrieved appellant and Decide the same
supported by the relevant case laws. (10)
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6. (a) What do you mean by' “spittling of claims”. Define
the same with relevant provision of the Code of
Civil Procedure, 1908 and give some illustration in
this regard. (10)

P.T.O.
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(b) Can court award the mesue profits by way of
Decree without conducting inquiry in tlze course
of the civil proceedings in favour of the decree
holder. What will be your answer as per clause
12 of Section-2 of the Code of Civil Procedure,
1908. (5)

(¢) When a foreign judgement becomes conclusive as
per Section 13 of the Code of 1908. (5)
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7. There is a difference of opinion b/w various High
Courts regarding the application of the provisions of
Order'XXXIX of the Code of Civil Procedure, 1908,
One view is that a court can not issue an order of
temporary injunction if the circumstances do not fali
with the provision of order XXXIX (39) of the Code.
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Another view is that a court can issye an interim
injunction under the circumstances which are not
covered by the order XXXIX of the Code.

Which view is the correct proposition of law for the
applicability of the abovesaid provision of the code.
Examine and discuss the same with the help of the
relevant judicial precedents, - : 20)
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8. Attempt any Four of the following :
(a) Distinguish between Decree and order EE))
(b) Power to transfer of suits ' '(5)

(c) Can an Indigent person institute a suit without
paying court fees with the leave of the concerned
court of law. Explain and advise. {5)

P.T.O.
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(d) An order, Decree or judgement even passed and
pronounced can be Amended by the Concerned
Court of law in order to carryout its own intention
and Express the meaning of the court when the
" said order, decree, or judgement was made. Explain
the same briefly as per section 152 of the Code of
Civil Procedure. _ (5)

(e) Anil Kaushik, residing in Sonipat, Haryana
publishes defamatory statements against Sandeep
in Delhi. At what place Sandeep may sue Anil
Kaushik ? (5)

frafiag 9 @ 7 o 2 IR fofae: .

(%) Rt @ sy & AW H R A we Ay

(@) o & s N ke

() = W PR afe e aaen W gl @
e gew v e ae afem = wwa 37

(7) v H sew, R w Fofa B v o e ww
mm%maﬁaﬁmw_mmaﬁ
IR w & o gwiug e ain, B @ Pl
%wﬁawa@ﬁaz‘mﬁwﬁm,mmwm
21 Ty ¥ R =wen RRw v dRa & uw s2
@ IR HARK |

(z) fm, sRaen 2 Pad afw SRE T R ¥ e
& fing TRevat aoaa= yaie e | w1 B @

Ww A e R fReg g€ o aFa 2 7
(300)****



